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Ngara

46 Rowland Street, Kew

Heritage Council Registrations Committee

Hearing – 18 May 2015

Members – Jim Norris (Chair), Oona Nicolson, Emma Russell
Decision of the Heritage Council 

After considering the Executive Director’s recommendation, submissions received, and conducting a hearing, pursuant to Section 42(1)(c) the Heritage Act 1995, the Heritage Council has determined that the Place is not of cultural heritage significance to the State of Victoria and does not warrant inclusion in the Victorian Heritage Register. 
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Decision Date – 26 June 2015

APPEARANCES/submissions
Executive Director, Heritage Victoria 
Submissions were received from the Executive Director, Heritage Victoria (‘the Executive Director’). Ms Ros Coleman (Heritage Officer, Heritage Victoria) appeared and made verbal submissions on behalf of the Executive Director. Dr Marina Larsson (Principal, Heritage Assessments, Heritage Victoria) was also present and available for comment.
Boroondara City Council  
Submissions were received from Boroondara City Council (‘BCC’). BCC was represented by Mr Zoran Jovanovski, Manager, Strategic Planning, and Ms Eva Klaic, Senior Strategic Planner, who both appeared and made verbal submissions to the hearing. Ms Natica Schmeder, heritage consultant of Context Pty Ltd., also appeared and presented submissions on behalf of BCC.
Mr Gary Vines 
Submissions were received from Mr Gary Vines, who also appeared and made verbal submissions.  
Ms Janette Frawley 
Submissions were received from Ms Janette Frawley, who also appeared and made verbal submissions.
Ms Youquing Liang ('the Owner')
Submissions were received from the Owner. The Owner was represented at the hearing by Mr Stuart Morris QC. Ms Emily Porter of Counsel was also present at the hearing. Mr Morris and Ms Porter were instructed by Ms Teresa Bisucci, solicitor of Best Hooper Lawyers, who was also present at the hearing. Mr Morris called Mr Peter Lovell, Director of Lovell Chen Pty Ltd ('Lovell Chen'), and Ms Kate Gray, Associate Director of Lovell Chen, to provide expert heritage evidence. Both Mr Lovell and Ms Gray were available to take questions from other parties. 

Written Submissions
Written hearing submissions were also received from Mr Roger Byrne on behalf of the Australian Fabians. Mr Byrne did not appear at the hearing. 

S38 WRITTEN SUBMISSIONS RECEIVED DURING ADVERTISING OF THE EXECUTIVE DIRECTOR’S RECOMMENDATION
Pursuant to s38 of the Heritage Act 1995, written submissions were also received during advertising of the Executive Director’s recommendation. 

The following s38 submissions objected to the Executive Director’s recommendation.
	Boroondara City Council 
	Ms Janette Frawley

	Mr Andrew Broffman 
	Mr Gary Vines

	Ms Mube Akinci-Desem
	


The following s38 submission supported the Executive Director’s recommendation.
	Ms Teresa Bisucci, of Best Hooper Lawyers, for the Owner.


Introduction
The Place
1 'Ngara', 46 Rowland Street Kew ('the Place'), is a single storey red brick late federation Queen Anne Style house, typical of the period in which it was built. It is of modest size and standard design. It has a hipped terracotta tiled roof, with terracotta ridge capping and finials, which continue over the original front verandah. Front and side gable ends contain rough cast render and simple half-timbering, and chimneys are of roughcast render finish with simple horizontal capping. The front elevation is typically asymmetrical with side gable bay to the east and original verandah (later filled in) to the west. Side elevations retain original casement windows with leadlight detailing, including a bow window on the west side which sits beneath a projecting hood supported on decorative timber brackets. Similar brackets support the projecting gable roofs. Additions and alterations were made to the house in the late 1950s and early 1960s. These include the addition of a brick garage in 1955 and a steel garage in 1962, an extension to the front bay window and alterations to the entry porch in 1959, and the enclosure of the original front verandah to form a dressing room in 1962. A room was added to the rear of the house at some stage. In late 2014, works commenced on the site that removed architraves, doors and floorboards, however the materials currently remain on site. Earthworks have also been undertaken on the front and west side of the property. The original house consisted of a living room, dining room, three bedrooms, kitchen and bathroom. The original plan was typical for the period with a side entry to an entrance hall providing access to a front living room, dining room and main bedroom and a secondary hallway leading to rear bedrooms and kitchen.

2 The Place is not currently included as part of a permanent Heritage Overlay within the Boroondara City Council Planning Scheme, but the Heritage Council understands that BCC is seeking permanent heritage controls for the property through Amendment C208 to the Boroondara Planning Scheme. The Place is currently subject to an Interim Heritage Overlay (Amendment C215 to the Boroondara Planning Scheme) as approved by the Minister for Planning under s20(4) of the Planning and Environment Act 1987, effective 21 May 2015. The Place is also currently subject to an Interim Protection Order as granted by the Heritage Council of Victoria on 23 October 2014, and extended by the Minister for Planning on 16 February 2015, in accordance with s62 of the Heritage Act 1995, until 30 June 2015, to allow the Heritage Council to finalise its determination in relation to the registration of the Place. 

Nomination
3 A nomination for the Place to be included in the Victorian Heritage Register (‘the Register’) was accepted by the Executive Director on 23 April 2014.

Recommendation of the Executive Director 
4 On 19 September 2014, the Executive Director, under Section 32(1)(b) of the Heritage Act 1995 (‘the Act’) recommended that the Place not be included in the Register.

5 Five (5) submissions objecting to the recommendation were received and pursuant to s.40(2) of the Act a hearing was subsequently scheduled for 18 May 2015.
Site Inspection
6 On 15 May 2015, the Committee made a site inspection accompanied by the Heritage Council Hearings Coordinator. A representative of the Owner provided access to the Place. No submissions were sought or received at the time of the site inspection.
Preliminary and Other Matters
Submissions and Expert Witnesses
7 At the hearing, Ms Schmeder sought to make verbal submissions on behalf of BCC. The Chair of the Committee noted that the usual expectation is that expert heritage consultants called by the parties to a hearing are treated as expert witnesses by the Committee, meaning that such expert witnesses do not present submissions on parties’ behalf, rather they provide expert testimony and are able to be questioned by other parties. In this instance, as no other parties objected, the Committee allowed Ms Schmeder to make verbal submissions on BCC's behalf.
Future use of the Place
8 Some material included in the submissions received referred to potential future use and/or future development of the Place, and outlined parties’ concerns in relation to this issue. 

9 The Committee recognises and appreciates that there is a degree of concern in relation to the future use of the Place. However, the role of this Committee is to determine the cultural heritage significance of the Place in its current state and it is outside the Committee’s purview to consider future use or development as part of its determination. No further comment will be made in relation to the future use of the Place. 
Other Issues
10 Five (5) objecting s38 submissions and one (1) supporting s38 submission were received. The purpose of s38 submissions is for parties to register with the Heritage Council their support or objection to a recommendation and the provision of additional information is unusual and would normally be provided in s41(4) submissions to the hearing.

11 Issues raised by the objecting s38 submissions received included that the Place is of significance to the State of Victoria for its association with former Prime Minister Edward Gough Whitlam ('Gough Whitlam'), as an example of a dwelling that should be retained and restored, as a rare example of a surviving birthplace of an Australian Prime Minister, and because of the association of the Place with a community seeking to preserve Gough Whitlam's legacy
Interim Heritage Overlay and Interim Protection Order
12 As noted above, the Place is currently subject to an Interim Heritage Overlay (Amendment C215 to the Boroondara Planning Scheme) as approved by the Minister for Planning under s20(4) of the Planning and Environment Act 1987, effective 21 May 2015. The Place is also currently subject to an Interim Protection Order as issued by the Heritage Council of Victoria on 23 October 2015 in accordance with s56 of the Act and extended by the Minister for Planning, in accordance with s62 of the Act, until 30 June 2015 to allow the Heritage Council to finalise its determination in relation to the registration of the Place. The Committee notes that the processes relating to both the Interim Heritage Overlay and the Interim Protection Order are separate and have no bearing on the Committee’s consideration of the registration of the Place. 
Issues
13 This section is not intended to be a complete record of submissions that were made to the Committee. It is a summary of what the Committee considers to be the key issues, followed by an explanation of the position the Committee takes on each issue.

14 Any reference to Criteria refers to the ‘Heritage Council Criteria for Assessment of Places of Cultural Heritage Significance’ (see Attachment 1 to this report).

15 Any reference to Criteria and Threshold Guidelines refers to the ‘The Victorian Heritage Register Criteria and Threshold Guidelines’ (‘the Guidelines’; as adopted by the Heritage Council on 6 December 2012, reviewed and updated 5 June 2014). 
Summary of issues
16 The Executive Director submitted that the Place does not meet the threshold for significance at a State level under any of the Criteria. The Executive Director submitted that the association of the Place with Gough Whitlam was brief, that there was no ongoing association between Gough Whitlam and the Place, that there is no association between the Place and Gough Whitlam's career or achievements, and that the association between the Place and Gough Whitlam is not one which satisfies the threshold for State level significance.  The Executive Director also submitted that the Place does not display any characteristics that elevate the Place to one of significance at a State level, and that there is no evidence of a relevant enduring association with, or use of, the Place by a particular community for social, cultural or spiritual reasons.

17 BCC submitted that the Place is of significance at a State level and meets the threshold for inclusion in the Register under Criterion H for its association with Gough Whitlam as the place of his birth. 

18 Mr Vines submitted that the Place is of significance to the State of Victoria and should be included in the Register on the basis that it satisfies Criterion A, B, C, D and H because of the importance of the association of the Place with Gough Whitlam, the importance of the Place as a rare example within a class of places, the strong community associations with the Place, and the association of the Place with a community seeking to preserve Gough Whitlam's legacy.

19 Ms Frawley submitted that the Place is of significance to the State of Victoria for its association with Gough Whitlam and as an example of a modest dwelling that should be listed in the Register.  

20 The Owner agreed with the Executive Director's submissions that the Place is not of cultural heritage significance to the State of Victoria on the basis that it does not satisfy any of the Criteria. The Owner called Mr Lovell and Ms Gray, who both presented expert heritage evidence agreeing with the Owner’s submissions that the Place is not of cultural heritage significance to the State of Victoria.  

Criterion A – Importance to the course, or pattern of Victoria’s cultural history
21 Mr Vines submitted that the Place met the threshold for Criterion A. 
Submissions and evidence
22 Mr Vines submitted that the Place is of historical importance to the State of Victoria for its association with the influence of Gough Whitlam on Australia's political development and history.  

23 The Executive Director submitted that the association of the Place with Gough Whitlam is not one that meets the threshold under Criterion A.

24 The Owner agreed with the Recommendation and submissions of the Executive Director that the Place is not of historical importance to the State of Victoria.  
Discussion and conclusion
25 The Committee finds that Criterion A is not satisfied at a State level.

26 It was accepted by all parties that Gough Whitlam was an individual of National and State significance. This is also the Committee’s view.

27 The Committee agrees with the Executive Director that the National and State significance of Gough Whitlam’s contribution to Australian life does not by extension confer historical significance at a State level on the Place for its association with him by being the place of his birth and first months as an infant. The Committee is of the view that the event of Gough Whitlam’s birth did not in and of itself make a strong, noticeable or influential contribution of historical importance at a State level in the terms of the Guidelines for Criterion A.

28 The Committee is of the view that the Place is not of significance for its historical association with Gough Whitlam as his birthplace and agrees with the Executive Director that this association is not of State level significance under Criterion A.

Criterion B – Possession of uncommon, rare or endangered aspects of Victoria’s cultural history
29 Mr Vines submitted that the Place meets the threshold for Criterion B. 
Submissions and evidence
30 Mr Vines submitted that the Place is of State level significance because the birthplaces of Australian Prime Ministers are an 'exceptionally rare class of place' and submitted that the Place is a rare surviving example of this class of place. 

31 The Executive Director submitted that the Place is not of cultural heritage significance to the State of Victoria for possession of uncommon, rare or endangered aspects of Victoria's history on the basis of its fabric or on the basis of it being one of an identifiable class of places under threat. 

32 The Owner agreed with the Executive Director's Recommendation that the Place was not of cultural heritage significance in relation to Criterion B.
Discussion and conclusion
33 The Committee finds that Criterion B is not satisfied at a State level. 

34 The Committee finds, in accordance with the Guidelines, that the brief association between Gough Whitlam and the Place is not a sufficiently important attribute to satisfy Criterion B at a State level. 

35 The Committee is of the view that the Place is not in possession of uncommon, rare or endangered aspects of Victoria's cultural history sufficient to satisfy Criterion B at a State level. 

Criterion C – Potential to yield information that will contribute to an understanding of Victoria’s cultural history
36 Mr Vines submitted that the Place met the threshold for Criterion C. 
Submissions and evidence
37 Mr Vines submitted that Gough Whitlam's family history and background are better represented by the Place than anywhere else.

38 The Executive Director did not consider that arguments had been made that would satisfy Criterion C.

39 The Owner agreed with the Executive Director's Recommendation and submissions in relation to Criterion C.   
Discussion and conclusion
40 The Committee finds that no evidence had been presented to it to demonstrate the likelihood that the Place could yield information that would meaningfully contribute to an understanding of Victoria's cultural history and that therefore Criterion C is not satisfied at a State level. 

41 The Committee notes that in order for the Place to meet the threshold for Criterion C there needs to be the likelihood that further investigation would uncover physical evidence of historical interest to the State of Victoria that is not currently visible or well documented. The Committee was not persuaded that investigations would yield such information. 

Criterion D - Importance in demonstrating the principal characteristics of a class of cultural places or objects
42 Ms Frawley and Mr Vines submitted that the Place met the threshold for Criterion D.
Submissions and evidence
43 Mr Vines submitted that the Place was of importance as an example of a place 'associated with intellectual middle class progressives' and that the physical fabric of the Place provides evidence of Gough Whitlam's social origins.

44 Ms Frawley submitted that the Place should be retained and restored as an example of a modest dwelling.

45 The Executive Director submitted that the Place is one of a large number of modest dwellings built in a late Federation Queen Anne style, that the Place is not a fine, influential, pivotal or highly intact example of its type and that the Place does not display any characteristics that would elevate the Place to one of State significance under Criterion D.  

46 The Owner agreed with the Executive Director and submitted that the Place is not a notable example of its type and that the Place does not meet the threshold for State significance in relation to Criterion D. Mr Lovell and Ms Gray also agreed with the Executive Director’s submissions.
Discussion and conclusion
47 The Committee finds that Criterion D is not satisfied at a State level.

48 The Committee is of the view that any characteristics the Place demonstrates that may relate to the Whitlam family's social background do not elevate the Place to a place of State level significance in relation to Criterion D.

49 The Committee agrees with the assessment made by the Executive Director and finds that the Place is not a notable example of a class and that no evidence has been presented that the Place is of State level significance in demonstrating  characteristics that would satisfy Criterion D.

50 It is the Committee’s view that the characteristics exhibited in the fabric of the Place are not exceptional or distinctive enough to satisfy the requirements for State level significance under Criterion D. 

Criterion G – Strong or special association with a particular community or cultural group for social, cultural or spiritual reasons. This includes the significance of a place to Indigenous peoples as part of their continuing and developing cultural traditions
51 Ms Frawley and Mr Vines submitted that the Place satisfies Criterion G. 
Submissions and evidence
52 Ms Frawley and Mr Vines submitted that the Place was significant for its association with a community or communities of supporters of the politics of Gough Whitlam and of his legacy. 

53 The Executive Director submitted that there is some evidence of an association between the Place and a community with a common interest in preserving the legacy of Gough Whitlam, but that no evidence had been presented that demonstrates a regular, long-term or ongoing engagement with the Place in these terms or that showed enduring social, cultural or spiritual use of the Place. The Executive Director submitted that the Place does not meet the threshold for State level significance under Criterion G. 

54 The Owner agreed with the Recommendation and submissions of the Executive Director in stating that there is insufficient evidence that the Place is a particular focus for sentiment by the community or groups as argued by some submitters. 
Discussion and conclusion
55 The Committee finds that Criterion G is not satisfied at a State level. 

56 The Committee agrees with the Executive Director and with the Owner that the Place is not the site of regular, long-term or ongoing engagement by a community in the terms of the Guidelines, and believes that there is no evidence to show enduring social, cultural or spiritual use of or engagement with the Place sufficient to satisfy Criterion G.

57 The Committee notes that no evidence was presented that the association between the local community and the Place is an association that would satisfy Criterion G and was not persuaded that any of the associations raised by submissions elevate the Place to State level significance under Criterion G. 

Criterion H - Special association with the life or works of a person, or group of persons, of importance in Victoria’s history
58 The parties disagreed as to whether or not the Place satisfied Criterion H
Submissions and evidence
59 The Executive Director submitted that, although the Place does have an association with Gough Whitlam as his birthplace and residence for approximately his first two years of life, the Place does not satisfy Criterion H as the association is not one that relates sufficiently to his life and works as Prime Minister of Australia. The Executive Director further submitted that the contribution of Gough Whitlam to national and State history is substantial and enduring, but that the association between Whitlam and the Place is not special and no enduring association has been demonstrated by the evidence. 

60 BCC submitted that the Place has a direct association with Gough Whitlam, that this is evident in the fabric of the Place, that there is a close association between Whitlam and the Place because of his birth there and because it was created for his family, and that the Place is appreciated by the community for its clear association with Whitlam.

61 Ms Frawley submitted that the Place satisfies Criterion H for its association with Gough Whitlam as his birthplace.

62 Mr Vines submitted that the Place satisfies Criterion H for its ability to demonstrate Whitlam's social background, that Whitlam 'may be the one exceptional Australian Prime Minister deserving of such a memorial', and that as a birthplace the association between Whitlam and the Place is unique and immutable. 

63 The Owner agreed with the Recommendation and submissions of the Executive Director that the association between Gough Whitlam and the Place is not strong enough to be regarded as a special association sufficient to warrant inclusion in the register. The Owner submitted that the fabric is not associated with the achievements of Gough Whitlam and that there was no enduring association or close interaction between Gough Whitlam and the Place. Ms Gray and Mr Lovell both provided expert testimony agreeing that the association is not one which warrants inclusion in the Register and that the Place was not related to and did not play a part in Whitlam’s notable contributions to public life.
Discussion and conclusion
64 The Committee finds that Criterion H is not satisfied at a State level. 

65 The Committee notes the significance of the contribution of Gough Whitlam to the course of Victorian and Australian history. However, the Committee agrees with the Executive Director and with the Owner that although Gough Whitlam was born at the Place, there is no special association between the Place and the life and works of Gough Whitlam that satisfies Criterion H at a State level.

66 The Committee agrees with the Owner and with the Executive Director that the association between Whitlam and the Place does not directly relate to his achievements in public life, and finds that the fact that Whitlam’s birth and early months of life occurred at the Place is not sufficient to demonstrate an enduring or close interaction to an extent that would satisfy Criterion H at a State level.

67 The Committee was not persuaded that the association of Gough Whitlam to the Place was one that satisfies Criterion H and finds that the association between the birth and, approximately, the first eighteen months of Gough Whitlam's life does not constitute evidence of a special association between Whitlam and the Place. The Committee determines that the association between Whitlam and the Place does not warrant the inclusion of the Place on the Register. 
Conclusion
68 The Committee finds that, pursuant to s42(1)(c) of the Act, the residence ‘Ngara’ at 46 Rowland Street, Kew, does not meet the significance threshold for inclusion in the Victorian Heritage Register in relation to any of the Heritage Council's Criteria. The Committee determines that the Place does not demonstrate cultural heritage values at a State level, is not of cultural heritage significance to the State of Victoria and has recommended that it not be included in the Victorian Heritage Register. 

69 The Committee notes, as discussed earlier in this document, that an Interim Heritage Overlay currently applies to the Place and that the Place is being assessed by Boroondara City Council for an amendment to the relevant planning scheme. As a result, the Committee determines that it is not necessary to refer the Recommendation and submissions to BCC, a party to this hearing. 
ATTACHMENT 1
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HERITAGE COUNCIL CRITERIA FOR ASSESSMENT OF PLACES OF CULTURAL HERITAGE SIGIFICANCE
	
	

	CRITERION  A
	Importance to the course, or pattern, of Victoria’s cultural history.



	CRITERION  B
	Possession of uncommon, rare or endangered aspects of Victoria’s cultural history.



	CRITERION  C
	Potential to yield information that will contribute to an understanding of Victoria’s cultural history.



	CRITERION  D
	Importance in demonstrating the principal characteristics of a class of cultural places or objects.



	CRITERION  E
	Importance in exhibiting particular aesthetic characteristics.



	CRITERION  F
	Importance in demonstrating a high degree of creative or technical achievement at a particular period.



	CRITERION  G
	Strong or special association with a particular community or cultural group for social, cultural or spiritual reasons. This includes the significance of a place to Indigenous peoples as part of their continuing and developing cultural traditions.



	CRITERION  H
	Special association with the life or works of a person, or group of persons, of importance in Victoria’s history.




These were adopted by the Heritage Council at its meeting on 7 August 2008, and replace the previous criteria adopted by the Heritage Council on 6 March 1997.
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