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Permit Appeal Number P16492
Ranelagh Estate (H1605)
Mount Eliza
Heritage Council Permits Committee

Hearing – 29 April 2011
Members – Ms Amanda Johns (Chair), Ms Oona Nicolson, Mr Donald Kerr
Decision of the Heritage Council 

After considering the appeal and conducting a hearing, pursuant to Section 76(4)(b) of the Heritage Act 1995 the Heritage Council determines to confirm the decision of the Executive Director.
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	Amanda Johns (Chair)
	
	Oona Nicolson
	
	Donald Kerr


Decision Date – 30 May 2011
Appearances 

Executive Director, Heritage Victoria

Mr John Hawker, Horticulturalist appeared for the Executive Director. Ms Janet Sullivan, Permits Coordinator was available for questions from the Committee. 
Appellant

Ms Belinda Krenus, the owner and occupant of 139 Rutland Avenue, Mount Eliza and Mr Murray Gardner, a co-occupant of that property appeared. Their property abuts the registered place.
Owner
Mr Allan Cowley, Manager Strategic Planning appeared on behalf of the Mornington Peninsula Shire Council (‘MPSC’). The MPSC owns the relevant part of the registered place and is the local government authority.
Other submitters

Ranelagh Residents Association
Mr Peter Greer, President appeared for the Ranelagh Residents Association.
Introduction/BACKGROUND
The Place

1 Ranelagh Estate (H1605) is a garden suburb in Mt Eliza designed by Saxil Tuxen and Walter Burley Griffin. It was included in the Victorian Heritage Register in 2005, the extent of registration being confined to the internal reserves and road reserves.
Permit Applicant
2 In November 2009, the MPSC granted an approval under local laws for the owner of 139 Rutland Avenue to relocate a driveway across the road reserve to gain access to their property from the eastern section of the Rutland Avenue frontage to the road reserve on the Wimbledon Avenue frontage. This involved decommissioning of an existing crossover and driveway (being one of two existing driveways) and constructing a new crossover and driveway. The works were carried out. In addition, a cleared area for parking and manoeuvring has been created on the road reserve and surfaced with crushed rock.

3 It was subsequently determined that as the works were on registered land, approval for the works could not be granted by the MPSC and was required from Heritage Victoria. On 8 July 2010, MPSC applied for a retrospective permit for: closure and re-vegetation of an existing crossover and driveway, construction of a new crossover and driveway, and vegetation removal at 139 Rutland Avenue.
Determination of the Executive Director 

4 On 6 September 2010, the Executive Director refused to issue Permit P15957 for the retrospective works stating that:
· A second driveway to 139 Rutland Avenue from Wimbledon Avenue has an unacceptable impact on the cultural heritage significance of Ranelagh Estate. The Estate has a consistent layout of one driveway per residence and a driveway is already provided from Rutland Avenue.

· The Ranelagh Estate Conservation Management Plan, July 2009 (sic) specifically identifies policy objectives: (a) to protect and conserve individual features of the subdivision pattern and estate layout which express the garden suburb principles and values that informed the estate’s design, and (b) to protect and conserve the natural park-like atmosphere of the estate. The application is inconsistent with these objectives.
Permit Appellant
5 Section 75(2) of the Heritage Act 1995 (‘the Act’) states: ‘The applicant, the owner of a registered place…or a person with a real and substantial interest in the registered place…may appeal to the Heritage Council against – (a) a determination by the Executive Director to refuse to issue a permit in respect of that place…’.

6 Mr Gardner and Ms Krenus appealed the refusal of Permit P15957 on 3 November 2010. The Permits Committee considered that Mr Gardner and Ms Krenus have a real and substantial interest in the registered place being the owners and occupants of the land which the driveway accesses.

Site Inspection

7 The Committee inspected the site on 27 April 2011.

Preliminary Matters

8 At the commencement of the hearing, the Committee received verbal submissions from Mr Greer who requested leave to appear at the hearing on behalf of the Ranelagh Residents Association. The Committee determined to allow Mr Greer to appear.
9 The Committee also received verbal submissions requesting leave to appear from Mr Ken and Ms Sue Burrows, residents of 154 Wimbledon Avenue, Mount Eliza which adjoins the appellants’ property. The Committee determined not to grant this request as their grounds did not relate to the cultural heritage significance of the place.
ISSUES
Summary of issues
10 The Executive Director maintained his position that the permit should be refused as the works have an unacceptable impact on the cultural heritage significance of the Ranelagh Estate and are inconsistent with the objectives of Recognising the Heritage of Ranelagh: Conservation Management Plan for the Ranelagh Estate, Mt Eliza (‘the CMP’).

11 The MPSC and the Ranelagh Residents Association made submissions in support of Heritage Victoria’s refusal to grant the permit.

12 The appellant’s position, in summary, was that there is either no requirement for a permit for the works, or if there is a requirement, the works do not adversely affect the heritage or cultural values, vegetation or otherwise of the Ranelagh Estate.

13 The main issue in this matter is the impact of the works on the cultural heritage significance of the place [s.73(1)(a)].

Mandatory considerations
The extent to which the application, if approved, would affect the cultural heritage significance of the registered place or registered object [s.73(1)(a)]
14 The parties disagreed on the extent to which the works affect the cultural heritage significance of the Ranelagh Estate.
Submissions

15 Mr Hawker, for the Executive Director, submitted that the Ranelagh Estate is of historical and aesthetic significance to the State of Victoria and included an extract from the statement of significance:
Ranelagh Estate is of aesthetic and historical significance as an essentially intact example of garden suburb planning by Walter Burley Griffin, in association with his wife Marion Mahony Griffin and town planner-surveyor Saxil Tuxen. The estate with its distinctive long curved roads, recreation reserves, internal reserves, communal facilities and spacious triangular traffic islands, is a fine example of a residential subdivision designed to harmonise with the topography and indigenous vegetation of the area. The environmental concerns and principles evident in the design were ahead of their time. The design of the estate, through its layout, vistas, and planting, responds to the natural beauty of the area and to its preservation, in particular the cliffs, the bay and Earimil Creek. The internal reserves, providing both a haven for indigenous vegetation and wildlife as well as safe and natural playgrounds for children, embody the principles espoused by the Griffins.

16 Mr Hawker noted that the Permit Policy for the place states: ‘important features of the estate include the subdivision pattern, street layout, internal network of reserves, vegetated traffic islands and the landscape character’.

17 He submitted that the works have an adverse impact on the above values and the cultural heritage significance of the place. Specifically, the Executive Director considers that:

· The laying of rocks and planting of garden beds in the road reserve detrimentally impacts on the cultural heritage significance of the place by diminishing the open aspects of the grassy reserves.
· The formalised parking of cars on the registered place should not be permitted.
· The presence of two crossovers at one lot is detrimental to the heritage significance of the registered place, and any proposal for a new development is an opportunity to remove features that adversely impact on significance.

· The removal of the new crossover and drive from the Wimbledon Avenue entrance to 139 Rutland Avenue would reinstate the tree and lawn character, a landscape condition that would ‘protect and conserve the natural park-like atmosphere of the estate’.
18 Mr Hawker confirmed that there are no permit exemptions for the construction of more than one driveway or crossover for each lot.

19 Mr Hawker noted that in September 2009, the MPSC adopted the CMP. He conceded that the CMP has not been formally endorsed by the Executive Director, but that it is considered it to be a good guiding document for works within the Estate. Mr Hawker submitted that the works are inconsistent with the following policy objectives of the CMP:
· To protect and conserve individual features of the subdivision pattern and estate layout which express the garden suburb principles and values that informed the estate’s design.

· To protect and conserve the natural park-like atmosphere of the estate.

20 He drew the Committee’s attention to permit requirements at point 5.4.1 of the CMP which state: ‘Alterations that impact on the significance of the place are subject to permit applications’ and ‘Permits would be required for any new buildings, structures, driveways and paths on the registered land’.

21 Mr Cowley, for the Mornington Peninsula Shire Council, submitted that the works have an unacceptable impact on the cultural heritage significance of the Ranelagh Estate and are inconsistent with the aims of the CMP. MPSC considers that it is particularly inappropriate for a parking space to be made on the nature strip, a place where the heritage values are directly linked to the landscape qualities of trees and road reserves.

22 Mr Greer, for the Ranelagh Residents Association, made submissions in support of the Executive Director and MPSC.

23 Mr Gardner, the appellant, submitted that the driveway relocation works do not impact on the significance of the place insomuch as to require a permit.

24 He argued that the relocation of the old crossover has had minimal impact on the garden suburb principles of the place and that the reserve where the new crossover is located has been improved by the appellants to make it more consistent with these principles. Mr Gardner noted that a return to the conditions prior to the works would mean removal of more vegetation.

25 He argued that the removal of the old crossover and construction of the new one is in accordance with the objectives of the CMP in relation to vegetation and landscape character, including:

· to conserve maintain and foster the indigenous vegetation within the Ranelagh Estate;

· to decrease weed infested areas and minimise future weed problems; and

· to improve management of significant plantings within the Ranelagh Estate.

26 Mr Gardner also submitted that the new driveway is in line with permit requirements as it is no wider than three metres and is made with unformed gravel in a light colour.

27 He argued that there has been no significant change to the original subdivision and layout by the relocation of the old crossover and that several other properties on Rutland Avenue have two driveways in order to safely enter and exit their properties. Mr Gardner submitted that there are many properties in the Estate with more than one driveway.
28 Finally, Mr Gardner argued that the existing nature of the streetscape and road design of the place is far removed from Burley Griffin’s original design.
Discussion and conclusion
29 The Committee considers that a permit is required for the works as they create a second driveway access to a lot. The permit exemptions do not apply as there will be more than one driveway.
30 The Committee considers that the works adversely affect the heritage significance of the Ranelagh Estate (as registered). The Committee bases this decision on the Statement of Significance and is guided by the CMP.

31 The Committee considers that the works impact on the original design and layout, including the landscape design of the estate, being essential features of the garden suburb principles and values. They have an adverse impact on the park-like atmosphere of the Estate.

32 The Committee notes that there may have been works undertaken at other places in the vicinity prior to registration of this place. These are not relevant for consideration as they occurred prior to Heritage Victoria having a role in the approvals process.

The extent to which the application, if refused, would affect the reasonable or economic use of the registered place or registered object, or cause undue financial hardship to the owner in relation to that place or object [s.73(1)(b)]
Reasonable or economic use

Submissions 

33 Mr Gardner submitted that if the permit is refused it will affect his ability to access 139 Rutland Avenue safely.

Discussion and conclusion

34 The Committee must consider the reasonable use of the registered place, in this case the road reserve. The Committee finds that refusal of the permit will not affect the reasonable use of the road reserve.
35 The Committee notes that it considers that the road reserve should not be used for private parking of vehicles. While driveway access over the registered land to obtain access to the lots is necessary, this should be the extent of private use of the road reserve. There is an existing access driveway which can continue to be used.
Financial hardship

Submissions

36 Mr Gardner submitted that if his appeal is unsuccessful he will have to rectify the works and will suffer financial hardship. He informed the Committee that he has already spent around $6,000 on the works and $3,000 in legal costs.

Discussion and conclusion

37 Section 73(1)b of the Heritage Act states that the Executive Director must consider the extent to which the application, if refused, would cause undue financial hardship to the owner in relation to that place.

38 The owners of the registered place are the MPSC, Ranelagh Club and Lot D Preservation Group. the Committee finds that the owners would not be caused financial hardship by the refusal of this permit.
Any submissions made under s.69 [s.73(1)(c)]
39 There were no submissions made under s.69 as the permit application was not advertised.
If the applicant is a public authority, the extent to which the application, if refused, would unreasonably detrimentally affect the ability of the public authority to carry out a statutory duty specified in the application [s.73(1)(e)]
40 No submissions were received in relation to this consideration.
Any matters relating to the protection and conservation of the place or object [s.73(1)(f)]
Submissions

41 Mr Hawker submitted that further incursions into the vegetated road reserves by way of new driveways move further away from the garden suburb vision of the Griffins and impact detrimentally on the heritage significance of the place. He argued that incremental changes such as these can over time take their toll on the intactness of a heritage place.

42 Mr Cowley submitted that if the works are allowed, they are likely to create a precedent for similar proposals in the future. He argued that such practices are eroding the landscape heritage values of the Ranelagh Estate and that action should be taken to halt the incremental privatisation of road reserves
Discussion and conclusion

43 The Committee noted that one of the policy objectives of the CMP is to ‘protect and conserve the natural park-like atmosphere of the estate’. The Committee is of the view that the permit policy not to allow more than one driveway per lot supports this objective.
44 The Committee agrees with Mr Cowley that a precedent is likely to be set if the works are allowed and finds that in order to protect and conserve the values of the place the permit application should be refused.
Discretionary considerations
The extent to which the application, if approved, would affect the cultural heritage significance of any adjacent or neighbouring property that is- (i) subject to a heritage requirement or control in the relevant planning scheme; or (ii) included in the Heritage Register [s.73(1A)(a)]
45 No submissions were received in relation to this consideration.
Any other relevant matter [s.73(1A)(b)]
Safety

46 The parties disputed the necessity of the works for safety reasons.
Submissions

47 Mr Hawker submitted that if the crossover located closest to the Wimbledon Avenue intersection is considered to be unsafe by the applicant, then the crossover and driveway may be removed and the registered land revegetated. He argued that a design to improve road and pedestrian safety, while maintaining access for the appellants, may be achieved by repositioning the closed Rutland Avenue driveway a safe distance from Wimbledon Avenue.

48 Mr Cowley argued that the improvement in safety achieved by the relocation of the driveway is marginal and that greater safety benefits could be achieved by the landowner using the primary access point on Rutland Avenue.
49 Mr Gardner submitted that the relocation of the driveway was purely due to safety concerns. He put to the Committee that he and Ms Krenus were involved in a number of ‘near miss’ incidents when exiting the former driveway.
Discussion and conclusion

50 Traffic management is not a relevant matter for the Committee’s consideration; notwithstanding, the Committee is not convinced by arguments that the works are required for reasons of traffic safety.

Conclusion

51 After considering the appeal and conducting a hearing, pursuant to Section 76(4)(b) of the Heritage Act 1995 the Heritage Council determines to confirm the decision of the Executive Director, that no permit should be granted for the works.

52 The Committee recommends that the MPSC investigate whether traffic management devices to the west of the bend in Rutland Avenue are required.
53 The Committee notes that the land needs to be reinstated to its condition prior to the works being undertaken. It hopes that this can be done without the need for enforcement action from Heritage Victoria. The Committee also notes that if it is desired to reinstate the former driveway, then a permit should be sought from the Executive Director.
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ATTACHMENT 1

73. Matters to be considered in determining applications

(1) 
In determining an application for a permit, the Executive Director must

consider-

(a)
the extent to which the application, if approved, would affect the cultural heritage significance of the registered place or registered object; and

(ab) 
if the application relates to a listed place or to a registered place or registered object in a World Heritage Environs Area, the extent to which the application, if approved, would affect -

(i)  the world heritage values of the listed place; or

(ii) any relevant Approved World Heritage Strategy Plan; and

(b)
the extent to which the application, if refused, would affect the reasonable or economic use of the registered place or registered object, or cause undue financial hardship to the owner in relation to that place or object; and

(c)
any submissions made under section 69; and

(d)  
any decision of the Heritage Council under section 72 which has been

        
received; and

(e)  
if the applicant is a public authority, the extent to which the application, if refused, would unreasonably detrimentally affect the ability of the public authority to carry out a statutory duty specified in the application; and

(f)  
any matters relating to the protection and conservation of the place or object that the Executive Director considers relevant.

(1A) 
In determining an application for a permit, the Executive Director may consider-

(a)  
the extent to which the application, if approved, would affect the cultural heritage significance of any adjacent or neighbouring property that is -

(i)  subject to a heritage requirement or control in the relevant planning scheme; or

(ii) included in the Heritage Register; and

 (b)
any other relevant matter.
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